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the general law. To subject it to the Mozambique rule would not
only constitute a serious invasion of the creditor's right but
might well produce a ridiculous situation.
'Suppose,' says the learned Lord Justice, 'ship A by one and the same
act of negligent navigation at Lagos to have caused injury to (i) the
plaintiff's wharf, (2) merchandise on the wharf, (3) people on the wharf,
(4) ship B lying near the wharf On these assumed facts, the injured
parties numbers 2, 3 and 4 can conduct a suit in rem in the admiralty
court, but if the Mozambique rule is applied, number I is barred.'1
^/Capacity to take and transfer immovables.
Capacity     Unless a person has capacity by the lex situs to take im-
t0 ilnd movables, he will be excluded from ownership.
'Thus if the laws of a country exclude aliens from holding lands,
either by succession or by purchase or by devise, such a title becomes
wholly inoperative as to them, whatever may be the law of their
domicil.'2
In Duncan v. Lawson^ for instance, it was admitted that a
bequest by a domiciled Scotsman of English leaseholds to
trustees upon trust for sale and out of the proceeds to pay cer-
tain legacies to charities was void as infringing the Mortmain
and Charitable Uses Act, for whether a charity was competent
to take English freeholds and leaseholds, even under a foreign,
will, must depend upon English law.
Capacity to The same is true of capacity to transfer immovables, whether
tran^d by sale, gift, mortgage or devise.4 If full age is attained in
country A at 21 anjl in country B at 25, a person 22 years old,
domiciled in A> cannot execute a valid conveyance of lands lying
in 5; whereas a person of the same age, even though domiciled
in 5, can effectually convey land in A*
Lex situs     It was definitely established by Bank of Africa Ltd, v. Cohen6
governs t]lat tkjs mje js part 0£ gngiish lawjlihough it would seem that
the case raised a question of form rather than of capacity. The
facts were these:
The defendant, a married woman domiciled in England, entered
into a deed in England by which she agreed to make a mortgage of her
land at Johannesburg in favour of the plaintiffs. The mortgage was
intended to secure money lent to her husband. The Roman-Dutch law
1	The Tolten, [1946] P. 135, 146-7.	2 Story, s. 430.
3	(1889), 41 OLD. 394.	4 Story, s. 431.
5	Cp. Settv. Miller (i 860), 11 Ohio State 331; Beale, ii. 2 5; Lorenzen, p. 564.
6	[I9°9J 2 Ch. 129.

